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Intellectual Property Administration ATTORNEY DOCKET NO. 10012176-1 

P.O. Box 272400 

Fort Collins, Colorado 80527-2400 

IN THE 

UNITED STATES PATENT AND TRADEMARK OFFICE 
Inventor(s): Damien R. Forkner, et al. 
Confirmation No: 5672 

Application No: 10/029,774 Examiner: Lilian Vo 

Filing Date: December 20, 2001 Group Art Unit: 2195 

SUBJECT: PERSISTENT PROCESS SOFTWARE ARCHITECTURE 

COMMISSIONER FOR PATENTS 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Sir: 

APPEAL BRIEF 



Appellant herein sets forth his reasons and arguments for appealing the 
Examiner's final rejection of claims in the above-identified case. 



REAL PARTY IN INTEREST 

This Patent Application has been assigned to Hewlett-Packard 
Development Company, L.P., a Texas Limited Partnership having it principal 
place of business in Houston, Texas. 



RELATED APPEALS AND INTERFERENCES 

Appellant is aware of no related appeals or interferences. 
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STATUS OF CLAIMS 

Claims 1 through 4, 6 through 14 and 16 through 21 and 23 through 26 are 
pending in the case. 

Claims 5, 15 and 22 have been canceled. 

Claims 1 through 4, 6 through 14 and 16 through 21 and 23 through 26 are 
rejected. 

The appealed claims are claims 1 through 4, 6 through 14 and 16 through 
21 and 23 through 26. 

STATUS OF AMENDMENTS 

After the final rejection, no amendments to the claims have submitted or 
entered. 

SUMMARY OF CLAIMED SUBJECT MATTER 
Independent Claim 1: 

Claim 1 sets out a server computing system (26). The server computing 
system (26) comprises an application (40-44) running on hardware within the 
server computer system. The application (40-44) comprises a persistent process 
(40) and a plurality of transient processes (41-44). See Figure 1 and the 
Specification at page 5 lines 1 through 12. 

The persistent process (40) generates dynamic and interactive hypertext 
markup language (HTML) content for the application (40-44). See the 
Specification at page 5, lines 9 through 11. Each transient process (41-44) in the 
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plurality of transient processes (41-44) is launched to handle a client request 
from a client (21-24). See the Specification at page 5, lines 1 through 8. The 
client request is handled by parsing the client request, forwarding the client 
request to the persistent process (40), capturing a result from the persistent 
process (40) and forwarding the result to the client (21-24). See Figure 2 and the 
Specification at page 8, lines 1 through 20. The persistent process (40) performs 
background processing (63) when no client requests are pending. See Figure 3 
and the Specification at page 9, lines 9 and 10. The background processing (63) 
includes caching in memory. See the Specification at page 9, lines 10 and 11 and 
the Specification at page 5, lines 20 through 21. 

Independent Claim 12; 

Claim 12 sets out a computer implemented method performed within a 
server (26). See Figure 1 and the Specification at page 5 lines 1 through 2. The 
method includes running a persistent process (40) that generates dynamic and 
interactive hypertext markup language (HTML) content for an application (40- 
44). See the Specification at page 5, lines 9 through 11. The persistent process (40) 
performs background processing (63) when no client requests are pending. See 
Figure 3 and the Specification at page 9, lines 9 and 10. The background 
processing (63) includes caching in memory. See the Specification at page 9, 
lines 10 and 11 and the Specification at page 5, lines 20 through 21. For each of a 
plurality of client requests a transient process (41-44) is launched to handle the 
client request. See the Specification at page 5, lines 1 through 8. Each client 
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request is parsed by the transient process (41^14). The client request is 
forwarded to the persistent process (40). A result from the persistent process (40) 
is captured. The result is forwarded to a client (21-24). See Figure 2 and the 
Specification at page 8, lines 1 through 20. 

Independent Claim 21: 

Claim 21 sets out storage media that stores a computer application (40- 
44). The computer application (40-44), when executed on a computing system, 
comprises a persistent process (40) and a plurality of transient processes (41-44). 
See Figure 1 and the Specification at page 5 lines 1 through 12. The persistent 
process (40) generates dynamic and interactive hypertext markup language 
(HTML) content for the computer application (40-44). See the Specification at 
page 5, lines 9 through 11. Each transient process (41-44) from the plurality of 
transient processes (41-44) is launched to handle a client request from a client 
(21-24). See the Specification at page 5, lines 1 through 8. The client request is 
handled by parsing the client request, forwarding the client request to the 
persistent process (40), capturing a result from the persistent process (40) and 
forwarding the result to the client (21-24). See Figure 2 and the Specification at 
page 8, lines 1 through 20. The persistent process (40) performs background 
processing (63) when no client requests are pending. See Figure 3 and the 
Specification at page 9, lines 9 and 10. The background processing (63) includes 
caching in memory. See the Specification at page 9, lines 10 and 11 and the 
Specification at page 5, lines 20 through 21. 



Page 4 of 25 



PACE 6/19 " RCVD AT 5/7/2007 6:46:52 PM [Eastern Daylight Time] » SVR:USPTO-EFXRF-5/15 * DNIS: 2738300 * CSID:408 519 3412 ■ DURATION (mm-ss):04-58 



May 07 07 02: 20p Doug Uel ler 



408 519 3412 



p. 7 



GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 
(1) Claims 1 through 4, 6 through 14 and 16 through 21 and 23 through 26 
stand rejected under 35 U.S.C. § 103 (a) as being unpatentable over USPN 
6,237,005 (Griffin) in view of USPN 6,243,719 (Ikuta). 

ARGUMENT 
35 U»S,C. S 103 (A) Rejection Over Griffin and Ikuta 
A. Overview of Errors in the Rejection 

The U.S. Patent and Trademark Office has set forth a methodology for 
establishing a prima facie case of obviousness. Specifically three basic criteria 
must be met. First, there must be some suggestion or motivation, either in the 
references themselves or in the knowledge generally available to one of 
ordinary skill in the art, to modify the reference or to combine reference 
teachings. Second, there must be a reasonable expectation of success. Finally, 
the prior art reference (or references when combined) must teach or suggest all 
the claim limitations. The teaching or suggestion to make the claimed 
combination and the reasonable expectation of success must both be found in the 
prior art and not based on applicant's disclosure. In re Vaeck, 947 F.2d 488, 20 
USPQ2d 1438 (Fed. Cir. 1991). See also MPEP 706.02 (j). 

Appellant believes the Examiner has failed to establish a prima facie case of 
obviousness for the claims extant in the present case because there are claim 
limitations that are not taught or suggested by any of the cited references. 
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Furthermore, there is no suggestion or motivation, either in the references 
themselves or in the knowledge generally available to one of ordinary skill in 
the art, to combine reference teachings as suggested by the Examiner. 

B. Discussion of independent claim 1 

1. Limitations in claim 1 not disclosed or suggested by the cited art 
Independent claim 1 sets out a server computing system that includes an 
application. The application includes a persistent process that generates 

i 

dynamic and interactive hypertext markup language (HTML) content for the 
application. The persistent process performs background processing when no 
client requests are pending. The background processing includes caching in 
memory. This is not disclosed by Grifftn or Ikuta. 

a. Discussion of Griffin: 
Griffin discloses a web server mechanism for processing multiple 
transactions in an interpreted language executed environment. Griffin does not 
disclose or suggest that a persistent process performs background processing 
when no client requests are pending. Further, Griffin does not disclose or 
suggest that background processing can include caching in memory, as set out in 
claim 1. 

Particularly, Griffin does not disclose any persistent process performing 
background processing when no client requests are pending. In fact, Griffin 
teaches the opposite. For example, Figure 6 of Griffin is a flow diagram that 
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shows functions of the master interpreter of Griffin. See column 4, lines 57 
through 59. As shown by Figure 6, during an initial state 540, the master 
interpreter 510 listens for a transaction request message to arrive (step 610). See 
Griffin at column 9, lines 18 through 26. After the transaction, the master 
interpreter 510 re-enters the initial state 540 and begins to listen for any other 
transaction request messages (step 610). See Griffin at column 9, lines 57 through 
60. Thus, Griffin teaches that between transactions, master interpreter 510 merely 
listens for a next transaction request message to arrive. Griffin does not disclose 
or suggest that master interpreter 510 performs background processing when no 
client requests are pending, as required by claim 1 of the present case. 

Additionally, Griffin never even brings up the issue of caching. Griffin 
does not disclose or suggest that caching is performed by any process at any 
time. It is clear therefore that there is no disclosure or suggestion in Griffin that 
master interpreter 510 performs caching in memory as part of background 
processing when no client requests are pending. 

b. Ikuta's Discussion of Caching 
Ikuta discloses a data caching apparatus used for an electronic conference 
system where an unspecified plurality of users exchange information. See Ikuta 
at column 1, lines 26 through 27. In order to improve response speed of the 
system when the user of the electronic conference system requests a listing of 
messages or selects a message, a cache file on the server is used. See Ikuta at 
column 1, lines 40 through 52. Specifically, in Ikuta, a cache file 22 of a server 10 
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stores at least a list of the messages of each of the forums stored in the database 
12 as well as a copy of a predetermined number (for example 100) of messages. 
The cache file 22 is updated in the background when the server 10 has some 
surplus processing capability. See Ikuta at column 6, lines 26 through 32. 

c. Discussion of Combination of Griffin and Ikuta 
Ikuta discloses storing in a cache file 22 a list of the messages of each of the 
forums stored in the database 12 as well as a copy of a predetermined number 
(for example 100) of messages. A person of ordinary skill in the art would have 
no motivation to add this subject matter into Griffin. In Griffin there is no 
discussion of electronic conference systems nor of the need to improve response 
speed of the system when the user of an electronic conference system requests a 
listing of messages or selects a message. Therefore, the use of a cache in an 
electronic conference system such as Ikuta would not provide motivation for a 
person of ordinary skill in the art to modify Griffin to include a caching 
apparatus, as disclosed by Ikuta. 

i. The Examiner's suggested motivations 
The Examiner has made various attempts to show motivation to add 

background processing and particularly caching in memory to the web server 

mechanism disclosed in Griffin. 

For example, the Examiner has argued hat Griffin's master interpreter "is 

capable of performing the step of caching in the background when there is no 
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pending requests so that resource can be fully utilized." See the Office Action 
dated April 18, 2007 at page 3, lines 5 through 11 and page 6, lines 4 through 10. 

The Examiner has also argued: "...a person of an ordinary skill in the art 
is motivate[d] to add a cache memory to the web server for storing the 
information of the duration of the master interpreter as it is formed for the 
particular session. See the Office Action dated April 18, 2007 at page 7, lines 15 
through 17. 

The Examiner has also asserted that the motivation for the rejection is 
found in knowledge generally available to one of ordinary skill in the art. See 
the Office Action dated April 18, 2007 at page 6, lines 17 through 18. 

These statements by the Examiner fail to show that there is suggestion or 
motivation, either in the references themselves or in the knowledge generally 
available to one of ordinary skill in the art, to modify the Griffin as suggested by 
the Examiner. 

ii. Discussion of what is meant by motivation 
The motivation to make a specific structure is not abstract, but practical, 
and is always related to the properties or uses on skilled in the art would expect 
the structure to have, if made. The critical inquiry is whether there is something 
in the prior art as a whole to suggest the desirability, and thus the obviousness, 
of making the combination. In re Newell, 891 F.2d 899, 13 U.S.P.Q. 2d 1248, 1250 
(Fed. Cir. 1989). 
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The mere fact that a worker in the art could rearrange the parts of the 
reference device to meet the terms of the claims is not, by itself, sufficient to 
support a finding of obviousness. The prior art must provide a motivation or 
reason for the worker in the art, without the benefit of the appellant's 
specification, to make the necessary changes in the reference device. Ex parte 
Chicago Rawhide Manufacturing Co., 226 U.S.P.Q 438 (PTO Bd. App. 1984). 

iii. Not obvious to add a cache to web server in Gri ffin 
In Griffin, the persistent process is a persistent interpreter. There is no 
teaching or suggestion in Griffin of how a cache could be used to any advantage 
in the interpreting process. Thus, no motivation is provided in Griffin for a 
person of ordinary skill in the art to add a cache memory to the web server 
mechanism disclosed by Griffin. 

While Ikuta discloses use of a cache file, the cache file is used to store lists 
of messages and messages within an electronic conference system. Since Griffin 
is not concerned with lists of messages and messages within an electronic 
conference system, Ikuta' s teaching about use of a cache to file lists of messages 
and messages would not motivate a person of ordinary skill in the art to modify 
Griffin to include a cache. 

Outside of the desire to perform piecemeal reconstruction of Appellant's 
claimed subject matter, there is no motivation by which a person of ordinary 
skill in the art would be motivated to modify Griffin to add caching in memory 
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as part of background processing when no client requests are pending, as set out 
in claim 1 of the present case. 

iv. Response to particular argument made by the Examiner 

The Examiner has argued as follows 

Griffin's master interpreter (persistent process) "...is formed at 
time 1009 corresponding to a time prior to the receipt of the first 
transact request message... The duration 1016 of the master 
interpreter 1002 extends from the time it was formed 1009 to an 
indefinite time in the future. . /' (col. 15 lines 41-48)[.] In this case, 
a person of an ordinary skill in the art is motivate [d] to add a 
cache memory to the web server for storing the information of 
the duration of the master interpreter as it is formed for the 
particular session. 

See the Office Action dated April 18, 2007 at page 6, lines 15 through 17. 

Here the Examiner appears to be arguing that since master interpreter 
1002 is persistent it therefore would be obvious to add a cache memory to the 
web server disclosed by Griffin. This argument by the Examiner is a non 
sequitur. That is, whether or not a cache memory is used by al web server is 
unrelated to whether an interpreter is a persistent process. 

There is nothing in Griffin to suggest that master interpreter 1002 would 
have any use for a cache memory. The fact that master interpreter 1002 is 
persistent does not disclose or suggest that a cache memory should be added to 
the web server disclosed by Griffin. A person of ordinary skill in the art would 
see no connection between the fact that master interpreter 1002 is persistent and 
the decision as to whether a cache memory should be added to the web server 
disclosed by Griffin. 
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Nothing in Griffin discloses or suggests the benefit of adding a cache 
memory to the web server in Griffin. Nothing in Ikuta discloses or suggests any 
benefit to adding a cache memory to the web server in Griffin. Therefore, a 
person of ordinary skill in the art would not find any motivation in Ikuta or 
Griffin to add a cache memory to the web server in Griffin. 

v. Generally available knowledge 
The Examiner has asserted that the motivation for the rejection is found in 
knowledge generally available to one of ordinary skill in the art. See the Office 
Action dated April 18, 2007 at page 6, lines 17 through 18. However, the 
Examiner has given no further explanation or documentation of what is meant 
by this. 

Appellant notes that this line of argument was first raised by the 
Examiner in the Final Office Action dated April 18, 2007. This Appeal Brief is 
therefore the first opportunity Appellant has had to respond to this argument. 

Appellant respectfully traverses the Examiner's assertion that the 
motivation for the rejection is found in knowledge generally available to one of 
ordinary skill in the art. 

Official notice unsupported by documentary evidence should only be 
taken by the examiner where the facts asserted to be well-known, or to be 
common knowledge in the art are capable of instant and unquestionable 
demonstration as being well known. As noted by the court in In re Ahlert, 424 
R2d 1088, 1091, 165 USPQ 418, 420 (CCPA 1970), the notice of facts beyond the 
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record which may be taken by the examiner must be "capable of such instant 
and unquestionable demonstration as to defy dispute" (citing In re Knapp 
Monarch Co., 296 F.2d 230, 132 USPQ 6 (CCPA 1961). 

Appellant does not believe that motivation to combine Griffin and Ikuta as 
suggested by the Examiner is capable of instant and unquestionable 
demonstration as being well known. Appellant therefore requests from the 
Examiner documentation to substantiate this argument. 

C. Discussion of independent 12 

1. Limitations in claim 12 not disclosed or suggested by the cited art 

Independent claim 12 sets out a computer-implemented method. In step 
(a) of claim 12, a persistent process that generates dynamic and interactive 
hypertext markup language (HTML) content for an application is run. The 
persistent process performs background processing when no client requests are 
pending. The background processing includes caching in memory. This is not 
disclosed by Griffin or Ikuta. 

As discussed above, Griffin discloses a web server mechanism for 
processing multiple transactions in an interpreted language executed 
environment. Griffin does not disclose or suggest that a persistent process 
performs background processing when no client requests are pending, where 
the background processing includes caching in memory, as set out in claim 12. 

Particularly, Griffin does not disclose any persistent process performing 
background processing when no client requests are pending. In fact, Griffin 

Page 13 of 25 

PAGE 15/19 " RCVD AT 5/7/2007 6:46:52 PM [Eastern Daylight Time] ■ SVR:USPTO-EFXRF-5/15 * DNIS: 2738300 * CSID:408 519 3412 « DURATION (mm-ss): 04-58 



Maa 07 07 02:22p Doug Ueller 



408 519 3412 



p. 16 



teaches the opposite. For example, Figure 6 of Griffin is a flow diagram that 
shows functions of the master interpreter of Griffin. See column 4, lines 57 
through 59. 

As shown by Figure 6, during an initial state 540, the master interpreter 
510 listens for a transaction request message to arrive (step 610). See Griffin at 
column 9, lines 18 through 26. After the transaction, the master interpreter 510 
re-enters the initial state 540 and begins to listen for any other transaction 
request messages (step 610). See Griffin at column 9, lines 57 through 60. Thus, 
Griffin teaches that between transactions, master interpreter 510 merely listens 
for a next transaction request message to arrive. Griffin does not disclose or 
suggest that master interpreter 510 performs background processing when no 
client requests are pending, where the background processing includes caching 
in memory, as required by claim 12 of the present case. 

Additionally, Griffin never even brings up the issue of caching. Griffin 
does not disclose or suggest that caching is performed by any process at any 
time. It is clear therefore that there is no disclosure or suggestion in Griffin that 
master interpreter 510 performs caching in memory as part of background 
processing when no client requests are pending. 

2. Combination of Griffin and Ikuta 

Ikuta discloses storing in a cache file 22 a list of the messages of each of the 
forums stored in the database 12 as well as a copy of a predetermined number 
(for example 100) of messages. A person of ordinary skill in the art would have 
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no motivation to add this subject matter into Griffin. In Griffin there is no 
discussion of electronic conference systems nor of the need to improve response 
speed of the system when the user of the electronic conference system requests a 
listing of messages or selects a message. Therefore, the use of a cache in an . 
electronic conference system such as Ikuta would not provide motivation for a 
person of ordinary skill in the art to modify Griffin to include a caching 
apparatus, as disclosed by Ikuta. 

In Griffin, the persistent process is a persistent interpreter. There is no 
teaching or suggestion in Griffin of how a cache could be used to any advantage 
in the interpreting process. Thus, no motivation is provided in Griffin or Ikuta 
for a person of ordinary skill in the art to add a cache memory to the web server 
mechanism disclosed by Griffin. 

While Ikuta discloses use of a cache file, the cache file is used to store lists 
of messages and messages within an electronic conference system. Since Griffin 
is not concerned with lists of messages and messages within an electronic 
conference system, Ikuta' s teaching about use of a cache file lists of messages and 
messages would not motivate a person of ordinary skill in the art to modify 
Griffin to include a cache. 

D. Discussion of independent 21 

1. Limitations in claim 21 not disclosed or suggested by the cited art 
Independent claim 21 sets out storage media that stores a computer 
application. The computer application, when executed on a computing system 
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comprises a persistent process that generates dynamic and interactive hypertext 
markup language (HTML) content for the computer application. The persistent 
process performs background processing when no client requests are pending, 
the background processing including caching in memory. This is not disclosed 
by Griffin or Ikuta. 

As discussed above, Griffin discloses a web server mechanism for 
processing multiple transactions in an interpreted language executed 
environment. Griffin does not disclose or suggest that a persistent process 
performs background processing when no client requests are pending, where 
the background processing includes caching in memory, as set out in claim 21. 

Particularly, Griffin does not disclose any persistent process performing 
background processing when no client requests are pending. In fact, Griffin 
teaches the opposite. For example, Figure 6 of Griffin is a flow diagram that 
shows functions of the master interpreter of Griffin. See column 4, lines 57 
through 59. 

As shown by Figure 6, during an initial state 540, the master interpreter 
510 listens for a transaction request message to arrive (step 610). See Griffin at 
column 9, lines 18 through 26. After the transaction, the master interpreter 510 
re-enters the initial state 540 and begins to listen for any other transaction 
request messages (step 610). See Griffin at column 9, lines 57 through 60. Thus, 
Griffin teaches that between transactions, master interpreter 510 merely listens 
for a next transaction request message to arrive. Griffin does not disclose or 
suggest that master interpreter 510 performs background processing when no 
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